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which there is a significant danger that 
the alien would be returned to a coun-
try in which the alien would have a 
well-founded fear of persecution, pro-
vided that the alien has presented him-
self or herself without delay to an INS 
officer and shown good cause for his or 
her illegal entry or presence. Other 
acts of document fraud committed by 
such an alien may result in the 
issuance of a Notice of Intent to Fine 
and the imposition of civil money pen-
alties. 

§ 1270.3 Penalties. 
(a) Criminal penalties. Nothing in sec-

tion 274C of the Act shall be construed 
to diminish or qualify any of the pen-
alties available for activities prohib-
ited by this section but proscribed as 
well in title 18, United States Code. 

(b) Civil penalties. A person or entity 
may face civil penalties for a violation 
of section 274C of the Act. Civil pen-
alties may be imposed by the Service 
or by an administrative law judge for 
violations under section 274C of the 
Act. The Service may charge multiple 
violations of section 274C of the Act in 
a single Notice of Intent to Fine, and 
may impose separate penalties for each 
such unlawful act in a single pro-
ceeding or determination. However, in 
determining whether an offense is a 
first offense or a subsequent offense, a 
finding of more than one violation in 
the course of a single proceeding or de-
termination will be counted as a single 
offense. 

(1) A respondent found by the Service 
or an administrative law judge to have 
violated section 274C of the Act shall 
be subject to an order: 

(i) To cease and desist from such be-
havior; and 

(ii) To pay a civil penalty as follows: 
(A) First offense. Not less than $250 

and not exceeding $2,000 for each fraud-
ulent document or each proscribed ac-
tivity described in section 274C(a)(1) 
through (a)(4) of the Act before Sep-
tember 29, 1999, and not less than $275 
and not exceeding $2,200, for each 
fraudulent document or each pro-
scribed activity on or after September 
29, 1999. 

(B) Subsequent offenses. Not less than 
$2,000 and not more than $5,000 for each 
fraudulent document or each pro-

scribed activity described in section 
274C(a)(1) through (a)(4) of the Act be-
fore September 29, 1999, and not less 
than $2,200 and not exceeding $5,500, for 
each fraudulent document or each pro-
scribed activity occurring on or after 
September 29, 1999. 

(2) Where an order is issued to a re-
spondent composed of distinct, phys-
ically separate subdivisions each of 
which provides separately for the hir-
ing, recruiting, or referring for a fee for 
employment (without reference to the 
practices of, and not under the com-
mon control of or common control 
with, another subdivision), each sub-
division shall be considered a separate 
person or entity. 

[57 FR 33866, July 31, 1992, as amended at 64 
FR 47101, Aug. 30, 1999] 
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Subpart A—Employer 
Requirements 

§ 1274a.1 Definitions. 
For the purpose of this part— 
(a) The term unauthorized alien 

means, with respect to employment of 
an alien at a particular time, that the 
alien is not at that time either: (1) 
Lawfully admitted for permanent resi-
dence, or (2) authorized to be so em-
ployed by this Act or by the Attorney 
General; 

(b) The term entity means any legal 
entity, including but not limited to, a 
corporation, partnership, joint venture, 
governmental body, agency, proprietor-
ship, or association; 

(c) The term hire means the actual 
commencement of employment of an 
employee for wages or other remunera-
tion. For purposes of section 274A(a)(4) 
of the Act and § 1274a.5 of this part, a 
hire occurs when a person or entity 
uses a contract, subcontract or ex-
change entered into, renegotiated or 
extended after November 6, 1986, to ob-
tain the labor of an alien in the United 
States, knowing that the alien is an 
unauthorized alien; 

(d) The term refer for a fee means the 
act of sending or directing a person or 
transmitting documentation or infor-
mation to another, directly or indi-
rectly, with the intent of obtaining em-
ployment in the United States for such 
person, for remuneration whether on a 
retainer or contingency basis; however, 
this term does not include union hiring 
halls that refer union members or non- 
union individuals who pay union mem-
bership dues; 

(e) The term recruit for a fee means 
the act of soliciting a person, directly 
or indirectly, and referring that person 
to another with the intent of obtaining 
employment for that person, for remu-
neration whether on a retainer or con-
tingency basis; however, this term does 
not include union hiring halls that 
refer union members or non-union indi-
viduals who pay union membership 
dues; 

(f) The term employee means an indi-
vidual who provides services or labor 
for an employer for wages or other re-
muneration but does not mean inde-
pendent contractors as defined in para-
graph (j) of this section or those en-

gaged in casual domestic employment 
as stated in paragraph (h) of this sec-
tion; 

(g) The term employer means a person 
or entity, including an agent or anyone 
acting directly or indirectly in the in-
terest thereof, who engages the serv-
ices or labor of an employee to be per-
formed in the United States for wages 
or other remuneration. In the case of 
an independent contractor or contract 
labor or services, the term employer 
shall mean the independent contractor 
or contractor and not the person or en-
tity using the contract labor; 

(h) The term employment means any 
service or labor performed by an em-
ployee for an employer within the 
United States, including service or 
labor performed on a vessel or aircraft 
that has arrived in the United States 
and has been inspected, or otherwise 
included within the provisions of the 
Anti-Reflagging Act codified at 46 
U.S.C. 8704, but not including duties 
performed by nonimmigrant crewmen 
defined in sections 101 (a)(10) and 
(a)(15)(D) of the Act. However, employ-
ment does not include casual employ-
ment by individuals who provide do-
mestic service in a private home that 
is sporadic, irregular or intermittent; 

(i) The term State employment agency 
means any State government unit des-
ignated to cooperate with the United 
States Employment Service in the op-
eration of the public employment serv-
ice system; 

(j) The term independent contractor 
includes individuals or entities who 
carry on independent business, con-
tract to do a piece of work according to 
their own means and methods, and are 
subject to control only as to results. 
Whether an individual or entity is an 
independent contractor, regardless of 
what the individual or entity calls 
itself, will be determined on a case-by- 
case basis. Factors to be considered in 
that determination include, but are not 
limited to, whether the individual or 
entity: supplies the tools or materials; 
makes services available to the general 
public; works for a number of clients at 
the same time; has an opportunity for 
profit or loss as a result of labor or 
services provided; invests in the facili-
ties for work; directs the order or se-
quence in which the work is to be done 

VerDate Aug<31>2005 14:55 Feb 20, 2008 Jkt 214027 PO 00000 Frm 01116 Fmt 8010 Sfmt 8010 Y:\SGML\214027.XXX 214027ys
hi

ve
rs

 o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R



1107 

Executive Office for Immigration Review, Justice § 1274a.2 

and determines the hours during which 
the work is to be done. The use of labor 
or services of an independent con-
tractor are subject to the restrictions 
in section 274A(a)(4) of the Act and 
§ 1274a.5 of this part; 

(k) The term pattern or practice 
means regular, repeated, and inten-
tional activities, but does not include 
isolated, sporadic, or accidental acts; 

(l)(1) The term knowing includes not 
only actual knowledge but also knowl-
edge which may fairly be inferred 
through notice of certain facts and cir-
cumstances which would lead a person, 
through the exercise of reasonable 
care, to know about a certain condi-
tion. Constructive knowledge may in-
clude, but is not limited to, situations 
where an employer: 

(i) Fails to complete or improperly 
completes the Employment Eligibility 
Verification Form, I–9; 

(ii) Has information available to it 
that would indicate that the alien is 
not authorized to work, such as Labor 
Certification and/or an Application for 
Prospective Employer; or 

(iii) Acts with reckless and wanton 
disregard for the legal consequences of 
permitting another individual to intro-
duce an unauthorized alien into its 
work force or to act on its behalf. 

(2) Knowledge that an employee is 
unauthorized may not be inferred from 
an employee’s foreign appearance or 
accent. Nothing in this definition 
should be interpreted as permitting an 
employer to request more or different 
documents than are required under sec-
tion 274(b) of the Act or to refuse to 
honor documents tendered that on 
their face reasonably appear to be gen-
uine and to relate to the individual. 

[52 FR 16221, May 1, 1987, as amended at 53 
FR 8612, Mar. 16, 1988; 55 FR 25931, June 25, 
1990; 56 FR 41783, Aug. 23, 1991] 

§ 1274a.2 Verification of employment 
eligibility. 

(a) General. This section states the 
requirements and procedures persons 
or entities must comply with when hir-
ing, or when recruiting or referring for 
a fee, or when continuing to employ in-
dividuals in the United States. For pur-
poses of complying with section 274A(b) 
of the Act and this section, all ref-
erences to recruiters and referrers for a 

fee are limited to a person or entity 
who is either an agricultural associa-
tion, agricultural employer, or farm 
labor contractor (as defined in section 
3 of the Migrant and Seasonal Agricul-
tural Worker Protection Act, 29 U.S.C. 
1802). The Form I–9, Employment Eligi-
bility Verification Form, has been des-
ignated by the Service as the form to 
be used in complying with the require-
ments of this section. The Form I–9 
may be obtained in limited quantities 
at INS District Offices, or ordered from 
the Superintendent of Documents, 
Washington, DC 20402. Employers may 
electronically generate blank Forms I– 
9, provided that: the resulting form is 
legible; there is no change to the name, 
content, or sequence of the data ele-
ments and instructions; no additional 
data elements or language are inserted; 
and the paper used meets the standards 
for retention and production for inspec-
tion specified under § 1274a.2(b). When 
copying or printing the Form I–9, the 
text of the two-sided form may be re-
produced by making either double- 
sided or single-sided copies. Employers 
need only complete the Form I–9 for in-
dividuals who are hired after November 
6, 1986 and continue to be employed 
after May 31, 1987. Employers shall 
have until September 1, 1987 to com-
plete the Form I–9 for individuals hired 
from November 7, 1986 through May 31, 
1987. Recruiters and referrers for a fee 
need complete the Form I–9 only for 
those individuals who are recruited or 
referred and hired after May 31, 1987. In 
conjunction with completing the Form 
I–9, an employer or recruiter or refer-
rer for a fee must examine documents 
that evidence the identity and employ-
ment eligibility of the individual. The 
employer or recruiter or referrer for a 
fee and the individual must each com-
plete an attestation on the Form I–9 
under penalty of perjury. 

(b) Employment verification require-
ments—(1) Examination of documents and 
completion of Form I–9. (i) A person or 
entity that hires or recruits or refers 
for a fee an individual for employment 
must ensure that the individual prop-
erly: 

(A) Complete section 1—‘‘Employee 
Information and Verification’’—on the 
Form I–9 at the time of hire; or if an 
individual is unable to complete the 
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